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CAPITAL STOCK TAX. 



IMPOSITION OF TAX. 

Sec. 1000. (a) That on and after July 1, 1918, in lieu of the tax imposed by 
the first subdivision of section 407 of the Revenue Act of 1916— * * *, 

Article 1. Due date of tax. — ^The tax became effective as of July 
1, 1918, and is to be paid annually in advance for each year beginning 
July 1, in lieu of the capital stock tax imposed by the Revenue AcJb 
of 1916. The tax for .the first year ending June SO, 1919, although 
necessarily not payable in advance, must be paid upon notice and 
demand by the collector. See article 111. Special taxes, of which 
this is one, become due on the 1st day of July in each year, or on 
conamencing any trade or business on which such tax is imposed. 
In the former case the tax is reckoned for one year, and in the latter 
case it is reckoned proportionately from the first day of the month 
in which the liability to a special tax commenced to the 1st day of 
July following. But see article 51, No tax is refundable if a corpo- 
ration ceases to do business during the year. 

TAX ON DOMESTIC CORPORATIONS. 

(1) Every domestic corporation shall pay annually a special excise tax 
with respect to carrying on or doing business, equivalent to $1 for each |1,000 
of BO much of the fair average value of its capital stock for the preceding year 
ending June 30 as is in excess of $5;000. In estimating the value of capital 
stock the surplus and undivided profits shall be included; * * * 

Art. 11. Domestic corporation. — ^The tax applies to every domestic 
corporation. The term '* corporation" includes associations, joint- 
stock companies and insurance companies, but not partnerships 
properly so-called. The term ''domestic" means created or organ- 
ized in the United States, including only the States, the Territories 
of Alaska and Hawaii, and the District of Columbia. A corporation 
is liable to the tax whether it is a creature of statute or of contract 
and whether or not it is organized for profit or has a capital stock 
represented by shares. 

Art. 12. Domestic corporation: association. — ^Associations and 
joint-stock companies include associations, common law trusts and 
organizations by whatever name known, which act or do business 
in an organized capacity, whether created under and pursuant to 

(5) 
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State laws, agreements, declarations of trust, or otherwise, the net 
income of which, if any, is distributed or distributable among the 
members or shareholders on the basis of the capital stock which 
each holds or, where there is no capital stock, on the basis of the 
proportionate share or capital which each has or has invested in the 
business or property of the organization. But see article 13-15. 

Akt. 13. Domestic corporation: association distingnished from 
partnership. — ^An organization the membership interests in which 
are transferable without the consent of all the members, however 
the transfer may be otherwise restricted, and the business of which is 
conducted by trustees or directors and officers without the active 
participation of all the members as such, is an association and not a 
partnership. A partnership bank conducted like a corporation and 
so organized that the interests of its members may be transferred 
without the consent of the other members is a joint-stock company 
or association within the meaning of the statute. A partnership 
bank the interests of whose members can not be so transferred is a 
partnership. 

Art. 14. Domestic corporation: association distinguished from 
trust. — ^Where trustees hold real estate subject to a leas6 and collect 
the rents, doing no business other than distributing the income less 
taxes and similar expenses to the holders of their receipt certificates, 
who have no control except the right of filling a vacancy among the 
trustees and of consenting to a modification of the terms of the 
trust, no association exists. If, however, the cestuis que trust have 
a voice in the conduct of the bii^ess of the trust,. whether through 
the right periodically to elect trustees or otherwise, the trust is an 
association within ttie. meaning of the statute. 

Art. 15. Domestic corporation: limited partnership tis partnership. — 
So-called limited. partner3hip$ of the type authorized by the statutes 
of New York and mogt of the States are partnerships and not cor- 
porations within the meaning pf the statute. Such limited partner- 
ships, which can not limit the liability of the. general partners, 
although the special partners enjoy limited liability ^o long as they 
observe the statutory conditions, which are dissolved by the death 
or attempted transfer of the interest of a general partner, and which 
can not take real estate or sue in the partnership name, are so like 
common law partnerships as to render impracticable any differentia- 
tion in their treatment for tax purposes. Michigan and Illinois 
limited partnerships are partnerships. A California special partner- 
ship is a partnership. . 

Art. 16. Domestic corporation: limited partnership as corporation. — 
On the other hand, limited partnerships of the type of partnerships 
with limited liability or partnership associations authorized by the 
statutes of Pennsylvania and of a few other States are only nominally 
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partnerships. Such so-called limited partnerships, offering oppor- 
tunity for limiting the liability of all the members, providing for the 
transferability of partnership shares, and capable of holding real 
estate and bringing suit in the common name, are more truly corpora- 
tions than partnerships and must pay the tax as corporations. In all 
doubtful cases limited partnerships will be treated as corporations 
unless they submit satisfactory proof that they are not in effect so 
organized. Michigan and Virginia partnership associations are cor- 
porations. Such a corporation may or may not be a personal service 
corporation. 

Art. 17. " Doing business " basis of tax. — ^The tax is imposed 
"with respect to the carrying on or doing business" by a corporation. 
It may be described generally as a tax upon the doing of business in 
the capacity of a corporation, association or insurance company. 
'* Business" is a very comprehensive term and embraces everything 
about which a person can be employed. Every corporation that is 
doing business, and no corporation that is not carrying on or doing 
business, is subject to the tax. As corporations are organized to do 
business, every existing corporation will be presumed to be subject to 
the tax unless it submits proof satisfactory to the Commissioner that 
it is not doing business. The distinction is between the mere owner- 
ship of property and the actual doing of business in the corporate 
capacity. The fair test is whether a corporation has reduced its 
activities to the owning and holding of property and the distribu- 
tion of its avails and doing only the acts necessary to continue that 
status, or is still active and is maintaining its organization for the 
purpose of continued efforts in the pursuit of its corporate objects 
and such activities as are essential to those purposes. 

Art. 18. " Doing business " illustrated. — Corporations organized, 
for the purpose of doing business and actually engaged in such activ- 
ities as buying timber lands and other real estate, leasing property, 
collecting rents, managing office buildings, making investments of 
profits, or leasing ore lands and collecting royalties, managing 
wharves, dividing profits and in some cases investing the surplus, 
are engaged in business within the meaning of the statute. A cor- 
poration engaged in mining, or io- developing and speculating in 
mineral lands, is doing business. A parent corporation which finances 
or manages the operations of its subsidiaries is doing business. A cor- 
poration engaged in buying and selling securities or other property is 
doing business, even though for a period it makes no purchases or 
sales because of unfavorable market conditions. A corporation 
formed to take over miscellaneous stocks, bonds and other property 
(as from an estate), to negotiate the sale of the various items from 
time to time as opportunity and judgment dictate, and to distribute 
the proceeds from time to time as liquidation is effected, is while 
engaged in such liquidation carrying on business. 

Digitized by VjOOQlC 



8 

Art. 19. Wot ** doing business.'*— On the other hand, a colporatioH 
which has discontinued active operations and whose sole purpose 
and activity is limited to holding the title to a parcel of real estate 
subject to a long term lease and to receiving and distributing %e rents 
accruing under such lease is not doing business. The actual terms 
of the lease will assist in deciding this question. The mere receipt 
of income from leased railroad property, which is used in business 
by the lessee and not by the lessor, and the receipt of interest 
and dividends from invested funds, bank balances, and the like, 
and the distribution thereof among the stockholders of a coitw>- 
ration, amount to no more than receiving the ordinary fruits that 
arise from the ownership of property and do not constitute doing 
business. The mere ownership of imdeveloped coal or timber lands, 
without operating them, does not constitute doing business. A 
company whose objects and activities are exdusively restricted to 
holding stocks and securities of other coarporationa, and a oorporati<m 
while all of its property and business is operated by or in the hands 
of a receiver or the alien property custodian, are not doing business. 

Art. 20. ''Soing business*' by railroad corporation under federal 
control. — ^A corporation owning a railroad contrdUied and operated 
by the Government is exempt from liability for a given tax year 
only in case it does no business during such year. The liabih^ of 
a corporation which actually do«3 business is not affected by the con- 
trol over its railroad exercised by the Government. For the purpose 
of det^nni.iing whether or not a corporation owning a railroad oper- 
ated and controlled by the Government did or did not do business dur- 
ing a giv«a year, the following rules have been laid down: (a> a cor- 
poration may perform the acts necessary to maintain an ^ective 
organization, offices and clerical force, pay salaries, -elect directors and 
officers, hold meetings, etc,, without being regarded as doing business; 
(h) the tax does not attach because of mere naked ownership of either 
railroad property or ottier property; (c) a corporation whicii takes any 
part in the actual management of a railroad or other enterprise, as, 
for instance, a coal mine, is tloing business, but a corporation may 
collect and distribute the income from property which it does not 
manage without incurring Uability; id) a corporation which directly 
maintains or improves, or enters into wire, siding, conduit, crossing, 
or other contracts for the maintenance or improvement of railroad 
or other directly productive property will generally be held Hable, 
but if the execution of such contracts by the corporation is a mere 
formaUty for the accommodation of the United States Railroad 
Admin^tration, and the financial responsibility therefor is aaeumed 
by the United States, the execution thereof will not be regarded as 
doing business by the company; (e) borrowing for the purcdiase of 
Government bonds or in connection with obligations previous^ 
assumed is not regarded as doing business^ but borrowing for tibue 
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purpose of financing new operations will be regarded as the doing of 
business unless it is for the accommodation of the United States 
Railroad Administration, as outhned in {d) above; (/) a corpora- 
tion may purchase stocks of other concerns and similar intangible 
property, which would be considered as "maintaining investments," 
without incurring UabiUty, but the purchase of* railroad equip- 
ment or of real estate or other tangible property, whether for rail- 
road or other productive purposes or for resale, is doing business; 
{g) a concern which sells its entire property, or a part once used 
in operating its business, for which it has no further use in the 
conduct of its business, does not thereby incur hability, but this 
would not presumably apply to the sale of property not acquired for 
use in connection with the conduct of the business, and the sale of 
property acquired for speculative purposes or in the course of a 
business of dealing in such pioperty would cause liabiUty to attach; 
(h) a coi?cem which makes long term leases, whereby it parts with 
the control of the property, which is to be maintained by the lessee, 
will be regarded as thereby going out of business with respect to such 
property, and the execution of such leases will accordingly not be 
-treated as doing business, but the execution of leases whereby the 
corporation is obligated to maintain the property or covering property 
held for renting purposes will be regarded as doing business. 

Akt. 21. Summary of rules regarding railroad corporation under 
federal control. — ^Pursuant to the foregoing article it is concluded 
that: 

(1) A corporation owning a railroad operated by the Government 
may without incurring liabiUty to the tax (a) maintain its corporate 
organization; (6) own property; (c) collect and distribute the income 
therefrom; (d) purchase stocks and bonds of other organizations; (e) 
sell all or part of the property used in the operation of its railroad or 
other business; (/) enter into long term leases whereby it is divested 
of control of and is not obligated to maintain the property; and (g) 
borrow money for the purchase of Government bonds or for the 
financing of obligations incurred prior to Government control. 

(2) A corporation will incur liability if it (a) manages, (5) main- 
tains or (c) purchases railroad or other tangible property; ((Z) sells 
property not used in the conduct of the railroad or other business; 
(e) borrows money for the financing of new operations; or (/) makes 
leases of property held for renting purposes, or whereby it is obligated 
to maintain the property. The extent of the activity, if it is of a 
kind causing liability to the tax, is unimportant. 

To assist in determining the question of liability under the statute 
as interpreted in the rules laid down above, each corporation owning 
a railroad under federal control and operation and claiming exemp- 
tion from the tax will be required to file an affidavit supplying the 
114731^—19 2 
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mformation necessary for a decision. No claim on file or hereafter 
filed will be favorably considered in the absence of such an affidavit. 
A printed form of affidavit has been prepared, of which copies may 
be secured upon application to the Conmaissioner. These principles 
apply equally to steamboat linos. . 

Art. 22. Rat6 of tax. — ^The tax is at the rate of $1 for each full 
$1,000 of the fair average value of the capital stock of a corporation in 
excess of the prescribed deduction. The tax is not upon the par value 
of the capital stock, but upon its fair average value for the preceding 
fiscal year ending June 30. As regards domestic corporations it is 
on an entirely different basis from the excess profits tax, which is 
concerned with invested capital and not with the present fair value 
of the capital. Moreover, the fair value of the entire capital stock 
of a corporation is not necessarily the product of the market value 
of each share multiplied by the number of shares. For th^ method 
of computation of the tax see article 102, Stock in the treasury of 
a corporation is not regarded aa outstanding unless pledged as security 
for a debt. No deduction is allowed corporations organized in the 
United States for capital invested outside the United States. If a 
corporation is doing any business, it is taxed on its entire capital; 
even though most of it may not be employed in the business. 

Abt. 23. Deduction of $6,000. — ^From the total fair average value of 
the capital stock the sum of $5,000 is deductible and the tax is upon 
each full $1,0Q0 of any balance. Accordingly, corporations the f air 
value of whose capital stock is not more than $5,000 are not subject 
to any tax. However, for the purpose of avoiding errors every cor- 
porailion must file a return aa directed in article 101, even though the 
par value or the fair average value of its capital stock does not exceed 
$5,000. 

Art. 34. Inqlusioa of surplus.— The surplus and undivided profits 
must be included in estimating the fair average value of the capital 
stock; that is to say, the capital stock, representing the entire owners 
ship o( the property of a corporation, necessarily includes the surplus 
and undivided profits. If the fair average value is determined from 
the book value they are included in the assesta; if from sales, they 
are necessarily taken into consideration in establishing the market 
price, and if from net income, they are more or less reflected throu$^ 
the earnings. 

TAX ON FOREIGN CORPORATIONS. 

(2) Every loreigu corporation shaU pay annuaUy a fecial excise tax 
with respect to carrying on or doing business in the United States, equiva- 
lent to |1 for each $1,000 of the average amount of capital employed in the 
transajction of its buanees in the United States during the preeeding yeajr 
ending June thirtieth, r 

Art. 31. Foreign coriM)ratioB : socpe of tax. — The tax is payable by 
every foreign corporation engaged in buaineea in the United Stateg. 
The term ^ ^foreign" means created or organized outside the- United 
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States. In general; the same kinds of companies and associations 
are includBd as in the case of domestic corporations. See articles 
11-16. A foreign corporation is engaged in business in the United 
Stated if it maintains agents or an office or warehouse here, or in 
the case of an insurance company writes insurance poHcies here, or 
in aiiy other way enters the United States for the purpose of its 
business. 

Art. 32. Foreign corporation: rate of tax. — The tax is at the rate 
of $1 for each full $1,000 of the capital of a foreign corporation 
actually employed in the transaction of its business in the United 
States, and is in all cases to be computed on the basis of the average 
amount of capital so employed during the preceding year ending 
June 30. The basis of the tax is accordingly different from that 
in the case of domestic corporations, which pay a tax measured by 
the^fair average value of their capital stock. No deduction from the 
total fair average value is allowed in computing the tax. 

Art. 33. Foreign corporation: employment of capital in United 
States.^— The "capital employed in the transaction of its business in 
the United States'' means tJiat portion of the total capital, smplus 
and undivided profits of the foreign corporation utihzed for the 
purpose of doing business in the United States. A foreign corpora- 
tion may have income from sources within the United States for 
the purpose of the income tax and yet not have capital employed 
in the transaction of business here for the pmpose of the capital 
stock tax. Compare articles 91-93 and 550 of Regulations 45. A 
foreign corporation actually itself not doing business in the United 
States is not subject to the tax, and accordingly the investment of a 
part of its funds in United States stocks and securities would not con- 
stitute capital employed in its business in the United States. See 
articles 17-21 as to doing business. But if a corporation does busi- 
ness here, then, although the mere investment of funds in United 
States seciuities is not as such a taxable employment of capital, 
such investment will constitute capital employed in the transaction of 
business in the United States if made in a subsidiary corporation which 
the foreign corporation uses as an instrumentality for the successful 
conduct of its own business here. Thus fimds of a foreign corpora- 
tion invested in the purchase of facilities, though apparently inde- 
pendent, for the pmpose of its business here, ^r the purchase of 
stock and securities of a subsidiary corporation for the same purpose, 
will constitute capital employed in the transaction of business in 
the United States. A foreign corporation may not escape taxation 
by organizing or purchasing stock of another corporation to own the 
facilities which the taxpayer needs in its business. See article 352 
of Regulations 45. 

Art. 34. Foreign corporation : employment of capital illustrated. — 
A f6reign corporation may employ capital in the transaction of its 
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btisiiiess in tlie United States in wioud mjB, as, for example^ in tbe 
invi^tmi^t of funds in property In the United States wed in its 
business, in stocks and securities of subsidiary elaborations as 
explained in preceding article, in bills and accounts receivable 
representing business done in the United States, in merchandi^ b^t 
Jiere for sale^ in materials manufactured here, and in deposits in 
United States banks maintained for use in business here. In geneiat; 
approximately such proportion of the entire capit^itl of a foreign corpo- 
ration will probably be employed in the transaction of its business in 
the United States as the gross amount of its business in the United 
States bears to its total gross business, but this fe not always true, for 
a corporation may conceivably transact a greats or less volume of 
business in one country than in another on the same amount of 
capital. 

Art. 35. Foreign corp^ation : average aia^unt ^ capital eai- 
ployed. — ^The basis of the tax is the average amount of capital em- 
ployed in the transaction of business in the United States durmg the 
preceding fiscal year. It will usuaUy be sufficient to determine the 
amount of capital so employed at the beginning of such year and tiie 
amount so employed at the end of such year and to divide the sum 
of such amounts by two. However, where there have been mat^al 
changes in Uie amount of capital the average amount should be 
determined with due regard to the times at which such changes 
occurred. The foreign corporation may, if desired, compute tiie 
average amount of ca^Atal employed on a monthly basis. 

TAX ON STOCK INSURANCE COMPANIES. 

<b} In computus tiie tax in the case of ittsuraiice cotnpMiiee such deposits 
and reserve funds as they are required by law or contract to maintain or 
hold for the protection of or payment to or apportionment among policy- 
holders shall not be included. * * * 

Abt. 41. Stock iasnraaee cempany. — Insurance companm haTing 
capital stock, as distrnguishecl from mutual insurance compank®, 
are taxable like other corporations, whetiier domestic or foreign, 
lu ascertaining thxi fair value of their ca{tttd stock for ibe purpose 
of the tax, however, such deposits and reserve funds of insuntoce 
companies as they arc required by law or contract to nudntain or 
hold for the protection of or payment to or apportionment among 
policyholders, and reserves which represent actually accrued liabili- 
ties, the oredits to which are deducted from git>Bs income as ordinary 
and necessary business expenses, are to be omitted from the oidcuia- 
tion. But if the £air average value is estinuited from the market 
price of tlie ^ares of stock of the company, no dedi»3tioii for deposits 
or reserves is proper from the total value so estab&hed. 
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EXEMPTION FROM TAX. 

(c) The taxes Imposed by this section shall not apply in any year to any 
corporatl<m which was not engaged in biKdness (or in the case of a foreign 
corporation not engaged in business in the United States) during the pre- 
ceding year ending June 30^ nor to any corporation enumerated in section 231. 
# « ^ 

Art. 51. Corporation not in business dnriag preceding year. — ^The 
tax being payable in advance does not apply to any corporation 
which was not engaged in business during any part of the fiscal year 
preceding the year for which the tax is due, but if it was in business 
even one day of the preceding year and one day of the taxable year 
it is subject to the tax. There is no relation between the amount of 
ihe tax payable and the length of time the corporation was in business. 
A corporation engaged in business during a part of the preceding year> 
but not engaged in business at the beginning of the taxable year, is 
not required to make any return if it is dissolved or in process of dis- 
solution, but if it is only temporarily inactive and subsequently 
during the year engages in business it should file a return in the 
month in which it recommences business. A corporation organized 
after the beginning of a taxable year is not subject to the tax for the 
remaining portion of the year in which it was organized, but when 
one corporation succeeds another on July 1 of aAy year and pur- 
suant to an agreement entered into between the respective organiza- 
tions during the preceding fiscal year ceases to do business at that 
time, the business being carried on thereafter by the new concern, 
the new corporation is liable to the tax. ^'Engaged in business" in 
the case of a foreign corporation means engaged in business in the 
United States. 

Art. 62. Ea^empt corporations. — The tax does not apply to the 
folio wiiig corporations: 

(1) Labor, agricultural or horticultural organizations; 

(2) Mutual savings banks not having *a capital stock represented 
by shares; 

(3) Fraternal beneficiary societies, orders or associations (a) oper- 
ating under the lodge system or for the exclusive benefit of the mem*- 
bers of a fraternity itself operating under the lodge system, and (J) 
providing for the payment of life, sick, accident or other benefits to 
the members of such society, order or association, or their de- 
pendents; 

(4) Domestic building and loan associations and cooperative 
banks without capital stock organized and operated for mutual pvay 
poms and without profit; 

(5) Cemetery companies owned and operated exclusively for the 
benefit of their members; 

(6) Corporations organized and operated exclusively for religious, 
charitable, scientific or educational purposes, or fbr the prevention 
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of cruelty to children- or animals, no part of the net earnings of 
which inures to the benefit of any private stockholder or individual; 

(7) Business leagues, chambers of commerce or boards df trade, 
not organized for profit and no part of the net earnings of which 
inures to the benefit of any private stockholder or individual; 

(8) Civic leagues or organizations not organized for profit but op- 
erated exclusively for the promotion of social welfare; 

(9) Clubs organized and operated exclusively for pleasure, recro- 
fttion and other nonprofitable purposes, no part of the net earnings 
of which inures to the benefit of any private stockholder or member; 

(10) Farmers' or other mutual hail, cyclone or fire insurance oom- 
panies^, mutual ditch or irrigation companies, mutual or cooperative 
telephone companies, or like organizations of a purely local char- 
acter, the income of which consists solely of assessments, dues and 
fees collected from members for the sole purpose of meeting expenses; 

(11) Farmers', fruit growers' or like associations, organized and 
operated as sales agents for the purpose of marketing the products 
of members and turning back to them the proceeds of sales, less the 
necessary selling expenses, on the basis of the quantity of produce 
furnished by them; 

(12) Corporations organized for the exclusive purpose of holding 
title to property, collecting income therefrom, and turning over the 
entire amount thereof, less expenses, to an organization which itself 
is exempt from the income tax; 

(13) Federal land banks and national farm loan associations as 
provided in section 26 of the Act approved July 17, 1916, entitled 
"An Act to provide capital for agricultural development, to create 
standard forms of investment based upon farm mortgage, to equalize 
rates of interest upon farm loans, to furnish a market for United 
States bonds, to create Government depositaries and financial agents 
for the United States, and for other purposes"; 

(14) Personal service corporations. The term "personal service 
corporation" means a corporation whose income is to be ascribed 
primarily to the activities of the principal owners or istockholders 
who are themselves regularly engaged in the active conduct of the 
affairs of the corporation and in which capital (whether invested or 
borrowed) is not a material income-producing factor; but does not 
include any foreign corporation, nor any corporation 50 per cent or 
more of whose gross income consists either (a) of gains, profits or 
income derived from trading as a principal, or (ft) of gains, profits, 
commissions or other income derived from a Government contract 
or contracts made between April 6, 1917, and November 11, 1918, 
both dates inclusive. 

For a further discussion of what organizations are included among 
the exempt corporations see articles 512-522 and 1523-1532 of 
Regulations 45. 



Digitized by VjOOQlC 



15 

TAX ON MUTUAL INSURANCE COMPANIES. 

Th^ taxes imposed by this eectioii shall apply to mutual insurance com- 
panies, and in the ease of every such domestic company the tax shall be 
equivalent to $1 for each $1,000 of the excess over $5,000 of the sum of ita 
surplus or contingent reserves maintained for the general use of the business 
imd any reserves the net addititms to which are included in net income 
under the provisions of Title II, as of the close of the preceding accounting 
period used by such company for purposes of making its income tax return; 
Provided^ That in the case of a foreign mutual insurance company the tax 
fihall be equivalent to $1 for each $1,000 of th« sam^ proportion of the sum of 
such surplufl and researvea, whicb the reserve fund upon business transacted 
within the United States is of the total reserve upon all business transacted, 
as of the cloae of the preceding accounting period used by such company lor 
purposes of making its income tax return. * » * 

Art. 61. Mutual insurauce company. — ^The tax applies to domestic 
and foreign mutual insurance companies. A mutual protective 
association organized under a statute, whose only source of revenue 
is the assessments paid by its membeis and whose net income for 
each year is paid into a reserve fund, constituting the sole resource 
of the company, aside from current assessments, for the payment of 
losses, is an insurance company within the meaning of the statute. 
A voluntary unincorporated association of employees formed for 
the purpose of relieving sick and aged members and the dependents 
of deceased members is an insurance company, whether the fund for 
such purpose is created wholly by membership dues or partly by 
contributions from the employer. 

Art. 62. Domestic mutual insurance company: rate of tax.—The 
tax is $1 for each full $1,000 of the excess over $5,000 of the sum of 
(a) the surplus or contingent reserves maintained for the general 
use of the busineiss and (5) any reserves the net additions to which 
are included in net income for the purpose of the income tax, in both 
casea figured aa of the dose of the last taxable year of the company. 
The net addition required by law to be made within the taxable year 
to reserve funds, including in the case of assessment insurance com- 
panies the actual deposit of sums with State or Territorial oflBcers 
pursuant to law as additions to guarantee or reserve funds an(i, in 
the case of corporations issuing policies covering Ufe, health and 
accident insurance combined in one poUcy issued on the weekly 
premium payment plan continuing for life and not subject to can- 
celation, including such portion of the net addition not required by 
law made within the taxaUe year to reserve funds as is needed for 
the protection of the holders of such combination policies, is not 
included in net income for the purpose of the income tax. See 
Regiflations 45 and particularly articles 568-570 thereof, 

Abt. 63. Foreign mutual insurance company: rate of tax. — The 
tax is $1 for each full $1,000 of the same proportion of the* sum of 
(a) and (6) in the last article which the reserve fund upon business 
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transacted within the United States is of the total reserve upon aH 
business transacted, calculated as of the close of the last taxable 
year of the company. 

RETURNS PUBLIC RECORDS. 

(d) Section 257 shall apply to all returns filed with the Ccmmisaioner for 
purposes of the tax imposed by this section. 

Art. 71. Inspection of retnrns. — ^The returns upon which the tax has 
been determined by the Commissioner, although public records, are in 
general open to inspection only to the extent authorized by the Presi- 
dent. However, the propor officers of any State imposing an income 
tax may upon the request of the governor thereof have access to 
the returns of any corporation, or to an abstract thereof showing the 
name and income of the corporation, at such times and in such man- 
ner as the Secretary may prescribe; and all bona fide stockholders of 
record owning 1 per cent or more of the outstanding stock of any 
corporation shall upon making request of the Commissioner be 
allowed to examine the annual income retiuns of such corporations 
and of its subsidiaries. Any stockholder who is allowed to examine 
the return of any corporation, and who makes known in any manner 
whatever not provided by law the amoimt or source of income, profits, 
losses, expenditiu^es, or any particular thereof, set forth or disclosed 
in any £U3h return, shall be guilty of a misdemeanor and be punished 
by a fine not exceeding $1,000, or by imprisonment not exceeding one 
year, or both. See further Section 257 of the Act and articles 1091- 
1094 of Regulations 45. 

CREDIT OF FORMER TAX. 

Sec. 1004. That if the tax imposed by section 407 or 408 of the Revenue 
Act of 1916, for the fiscal year ending June 30, 1919, has been paid by any 
person subject to the corresponding tax imposed by this title, collectors may 
issue a receipt in lieu of special tax stamp for the amount by which the tax 
under this title is in excess of that paid or payable and evidenced by stamp 
under the Revenue Act of 1916. Such receipt shall be posted as in the case 
of the special tax stamp, as provided by law, and with it, within the place 
of business of the taxpayer. 

If the corresponding tax imposed by section 407 of the Revenue Act of 
1916 was not payable by stamp, the amount paid under such section for any 
period for which a tax is also imposed by this title may be credited against 
the tax imposed by this title. 

Art. 81. Credit of former tax. — Where a corporation has paid the 
tax for the fiscal year July 1, 1918, to June 30, 1919, under the 
Revenue Act of 1916, the amount so paid may be credited against 
the tax imposed by the present statute for such period and only the 
excess of the tax over such amount wiU be collected. For the rates 
of the former tax and its other provisions see Regulations 38 (revised). 
Because of the reduction of the exemption from $99,000 to $5,000 in 
the case of domestic corporations and of the abolition of any exemp- 
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tlon in the case of foreign corporations, many corporations must now 
pay the tax which were formerly exempt. See article 105 as to 
ret^ums for the fiscal year ending June 30, 1919. 

DOING BUSINESS WITHOUT PAYMENT OF TAX. 

Sbc^ X0C6. That any pereon who carries on any busineas or occupation for 
which a epecial tax ia imposed by sections 1000, 1001, or 1002, without haviug 
paid the special tax therein provided, shall, besides being liable for the pay- 
ment of such special tax, be subject to a penalty of not more than $1,000 or 
to imprisonment for not mep» tiian one year, or both. 

Art. 91. Doing business without payment of tax. — Every corpo- 
ration which does business without having paid the tax is liable to a 
penalty of $1,000. A corporation paying the capital stock tax is 
not on that account exempt from any occupational tax. For other 
penalties see articles 121 and 122. 

RETURN OF TAX- 

Sec. 1805. That all administrative, special, or stamp provisions of law, 
including the law relating to the assessment of taxes,. »o far as applicable, are 
hereby extended to and made a part of this Act, and every person liable to 
any tax imposed by this Act, or for the collection thereof, rfiall keep such 
records and render, under oath, such statements and returiiSj and. shall com- 
ply with such regulations as the Commissioner, with the approval of the 
Secretary, may from time to time prescribe. 

Whenever in the judgment of the Comnussioner necessary he may require 
any person, by notice served upon him, to make a return or such statements 
as he deems sufficient to show whether or not such person is liable to tax. 

The Commissioner, for the purpose of ascertaining the correctness of any 
return or for the purpose of making a return where none has been made, is 
hereby authorized, by aAy revenue agent or inspectcnr designated by him for 
that purpose, to examine any books, x>&pers, records or memoranda bearing 
upon the matters required to be included in the return, and may require the at- 
tendance of the person rendering the return or of any oihcer or employee of 
such person, or the attendance of any other person having knowledge in the 
premises, and may take his testimony with reference to the matter required 
by law to be included in such return, with power to adndnister oaths to such 
person or persons 

Art. 101. Return by domestic corporation. — Every domestic cor- 
poration shall make return on form 707 (revised), regardless of the 
par value of its capital stock. The fair average value of the capital 
stock of a corporation and the tax payable thereon shall be deter- 
mined in accordance with the instructions in the form, which pro- 
vides in exhibit A for the book value of the capital stock, in exhibit 
B for the market value, and in exhibit C for the value based on capi- 
talizing the earnings. All the information called for must be given 
in every^case where it is procurable. 

Art. 102. Fair value of capital stock. — The fair average value of 
capital stock, the statutory basis of the tax, is not necessarily the book 
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value, or the market value, or oven the earning value, although it is 
often more directly dependent upon the last. It should usually be 
capable of appraisal by officers of the corporation having special 
knowledge of the affairs of the corporation and general knowledge of 
the line of business in which it is engaged. Provision is accordingly 
made in exhibit C of form 707 (revised) for the tentative determination 
of the fair value of the capital stock by capitalizing the net earnings 
of the corporation on a percentage basis fixed by its officers as fairly 
representing the conditions obtaining in the trade and in the locality. 
If possible illustrations drawn from similar corporations should be 
cited in support of the percentage adopted. But such fair value 
must not be set at a siun less than the reconstructed book value 
shown by exhibit A or the market value shown by exhibit B, unless 
the corporation is materially affected by extraordinary conditions 
which justify a lower figure. In any such case a fuU explanation 
must accompany the return. The Commissioner will estimate the 
fair value of the capital stock in cases regarded as involving any un- 
derstatement or undervaluation. 

Abt. 103. Eeturn by foreign corporation. — ^Every foreign corpora- 
tion shall make return on form 708 (revised), irrespective of the 
amount of capital employed in this country in the transaction of its 
business. The capital actually employed in the transaction of the 
business of a foreign corporation in the United States and the tax 
payable thereon shall be calculated in accordance with the instruc- 
tions on the form. See also articles 31-35. 

Art. ] 04. Time for making return. — It shall be the duty of every 
corporation liable to the tax on or before the* 3 1st day of July in each 
year to make a return, verified by oath, to the collector of the dis- 
trict where it is located. If any corporation fails to make and file 
a return at the time prescribed by law or by regulation made under 
authority of law, or makes, willfully or otherwise, a false or fraudulent 
return, the collector or deputy collector shall make the return from 
his own knowledge and from such information as he can obtain 
through testimony or otherwise. In any such case the Commis- 
sioner may, from his own knowledge and from such information as 
he can obtain through testimony or otherwise, make a retiwn or 
amend any ^return made by a collector or deputy collector. Any 
return so made and subscribed by the Commissioner, or by a col- 
lector or deputy collector and approved by the Commissioner, shall 
be prima facie good and sufficient for all legal purposes. If the 
failure to file a return is due to sickness or absence, the collector 
may allow such further time, not exceeding 30 days, for making 
and filing the return as he deems proper. 

Art. 105. Eetnms for fiscal year ending June 80, 1919. — ^Under 
the Revenue Act oi 1916 the time for filing capital stock tax returns 



Digitized by VjOOQlC 



19 

for the fiscal year ending June 30j 1919, was extended to September 
30, 1918, and in the case of Hawaii to October 31, 1918. Any cor- 
. poration which failed to file a return for such fiscal year for the former 
tax, whether or not it was liable thereto, must file a retiwn for such 
fiscal year under the present statute before Juno 1, 1919. See articles 
121 and 122. Where returns were filed for the fiscal year ending June 
30, 1919, such returns will be used so far as practicable in making the 
additional or original assessments for such taxable period. In the case 
of domestic and foreign mutual insurance companies, the new basis 
for the tax will necessitate supplemental statements, which should 
be furnished upon request. For the taxable period July 1, 1918, to 
June 30, 1919, letters will be forwarded to taxpayers showing how 
the original or additional assessment has been determined, in order 
that the collector's bill when presented may be understood and pay- 
ment promptly made. See article 81 as to the credit of any tax 
already paid. 

Abt. 106. Betum by affiliated oorporatioxi.^--So-called subsidiary 
corporations, all or a part of the stock of whioh is owned by another 
corporation, must render returns. in the sameway as other corpora- 
tions. No deduction is allowed in the return of a holding corpora- 
tion for the tax paid by a subsidiary. Although section 240 of the 
Kevenue Act of 1918 requires a consolidated return for affiliated cor- 
porations for the purpose of the income tax, f o£ the purpose of the^ 
capital stock tax each corporation must render a separate return. 
If the fair value of its capital stock is based upon a consoHdated 
report, a copy of such report should be attached to the capital 
stock tax return of each affiliated corporation. In order that the 
Commissioner may have the benefit of all information possible in the 
audit the following suggestions are made: to), that the parent com- 
pany submit with its retxurn a list of all subsidiaries and the districts 
in which the returns were filed; (&) that the return of the subsidiary 
company should show the name of the parent company and the 
district in which the return was filed; (c) that the method of deter- 
mining the fair value, if other than by exhibits A, B and C, should 
be fully explained; (d) that a copy of any agreement existing between 
parent company and subsidiary should, be fiurnished, or a statement 
made that none exists; and (e) that a combined balance sheet and a 
combined net income statement be submitted for consideration in con- 
nection with any estimate of fair value made on behalf of the report- 
ing corporation^ 
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PAYMENT OF TAX. 

Sec. 1307. That in all cases where the method of collecting the tax im- 
posed by this Act is not specifically provided in this Act, the tax shall be 
collected in such manner as the Commissioner, with the approval of the 
Secretary, may prescribe. 

Abt. 111. Time for payment of tax. — ^All assessments shall be made 
by the Commissioner. The collector shall within 10 days after 
receiving any list of taxes from the Commissioner give notice to 
each corporation liable to pay any tax stated therein, to be left at 
its place of business or to be sent by mail, stating the amount of 
such tax and demanding payment thereof. If such corporation 
does not pay the tax within 10 days after the service or the sending 
by mail of such notice, it shall be the duty of the collector to collect 
the tax with a penalty of 5 per cent additional upon the amount of 
the tax and interest at the rate of 1 per cent a month. A collector 
has no authority to extend the time for payment of the tax, and 
any extension granted by < him would be at his own risk. The col- 
lector may accept payment of the tax when the return is filed as 
an ** advance collection," subject to any adjustment later found 
necessary, but no corporation is required to pay the tax until after 
notice and demand. 

Abt. 112. Abatement and refund of taxes. — Section 3220 of the 
• Revised Statutes, as amended by section 1316 of the Revenue Act of 
1918, provides: 

Sec. 3220. The Commissioner of Internal Revenue, subject to r^^a- 
tions prescribed by the Secretary of the Treasiuy, is authorized to remit, 
refund, and pay back all taxes erroneously or illegally assessed or collected, 
all penalties collected without authority, and all taxes that appear to be 
unjustly assessed or excessive in amount, or in any manner wrongfully 
collected; also to repay to any collector or deputy collector the full amount 
of such sums of money as may be recovered against him in any court, for any 
internal revenue taxes collected by him, with the cost and expenses of suit; 
also all damages and costs recovered against any assessor, as si stant assessor, 
collector, deputy collector, agent, or inspector, in any suit brought against 
him by reason of anything done in the due performance of his official duty, 
and shall make report to Congress at the beginning of each regular session of 
Congress of all transactions under this section. 

Section 3225 of the Revised Statutes, as amended by section 1316 
of the Revenue Act of 1918, however, provides: 

Sec. 3225. When a second assessment is made in case of any liBt,'statement, 
or return, which in the opinion of the collector or deputy collector was false 
or fraudulent, or contained any understatement or imdervaluation, such 
assessment shall not be remitted, nor shall taxes collected under such assess- 
ment be refunded, or paid back, or recovered by any suit, unless it is proved 
that such Ust, statement, or return was not willfully false or fraudulent and 
did not contain any willful understatement or imdervaluation. 

For the procedure regarding claims for abartement or refund see 
Regulations 14 (revised). 
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PKNALTIEa 

Sec. 1308. (a) That any person required under Titlei^V, VI, VII, VIII, IX, 
X, or XII, to pay, or to collect, account for and pay over any tax, or reqtiired by 
law or regulations n^de under autiiority hereof to make a return or supply 
any information for the purposes o! the computation, assessment or collection of 
any^such tax, who &dls to pay, collect, or truly account for and pay over any 
such tax, make any such retiun, or supply any such information at the time or 
times required by jaw or regulation shall in addition to other penalties provided 
by law be subject to a penalty of not more than $1,000. 

(b) Any person who willfully refuses to pay, collect, or truly account for and 
pay over any such tax, make such return or supply such information at the 
time or times required by law or regulation, or who willfully attempts in any 
manner to evade such tax shall be guilty of a misdemeanor, and in addition to 
other penalties provided by law shall be fined not more than $10,000 or imprisoned 
for not more than one year, or both, together with the costs of prosecution. 

(c) Any person who willfully refuses to pay, collect, or truly account for and 
pay over any such tax shall in addition to other penalties provided by law be 
liable to a penalty of the amount of the tax evaded, or not paid, collected, or 
accounted for and paid over, to be assessed and collected in the same manner as 
laxes are assessed and collected: Provided^ however^ That no penalty shall be 
t BsessM under this subdivision for any offense for whi^h a penalty may be assessed 

- under authority of section 3176 of the Revised Statutes, as amend^, or of section 
605 or 620 of this Act, or for any offense for which a penalty has been recovered 
under section 3256 of the Revised Statutes. 

(d) The term "person" as used in this section includes an officer or employee of 
a corporation or a member or employee of a partnership, who as such officer, 
employee, or member is under a duty to perform the act in respect of which the 
violation occurs. 

Art. 121. Penalty for nonpayment of tax. — (a) Any corporation 
which fails to pay the tax when due and payable is liable to a penalty 
of $1,000. If it willfully refuses to pay or willfully attempts to 
evade the tax, it is also liable to a fine of $10,000 and costs and to 
a 100 per cent penalty to be added to the tax. See also article 91. 
(6) Any officer or employee of a corporation who in the course of his 
duty fails to pay the tax when due and payable is liable to a penalty 
of $1,000. If he willfuUy refuses to pay or willfuUy attempts to evade 
the tax, he is also liable to a fine of $10,000 and costs and to im- 
prisonment for a year, and to a penalty of the amount of the tax 
unpaid or evaded. 

Art. 122. Penalties for failure to make retnm and for false re- 
tnrn. — (a) Any corporation which fails to make a return at the 
required time is liable to a penalty of $1,000. If it willfully refuses to 
make a return it is al^o liable to a4ne of $10,000 and costs. (6) Any 
officer or employee of a corporation who in the course of his duty fails 
to make a return at the required time is liable to a penalty of $1,000. 
If he willfully refuses to make a return he is also liable to a fine of 
$10,000 and costs and to imprisonment for a year, (c) Section 3176 
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of the Revised Statutes, as amended. by cectlon 1317 of the Revenue 
Act of 1918, also provides : 

In case of any failure to make and file a return or list within the time pre- 
scribed by law, or prescribed by the Commissioner of Internal Revenue or 
the collector in pursuance of law, the Commissioner of Internal Revenue shall 
add to the tax 25 per centum of its amount, except that when a return is filed 
after such time and it is shown that the failure to file it was due to a reasonable 
cause and not to willful neglect, no such addition shall be made to the tax. 
In case a false or fraudulent return or list is willfully made, the Commissioner 
of Internal Revenue shall add to the tax 50 per centum of its amount. 

The amount so added to any tax shall bo collected at the same time and in 
the same manner and as part of the tax unless the tax has been paid before 
the discovery of the neglect, falsity, or fraud, in which case the amount so 
added shall bo collected in the same manner as the tax. 

FRACTIONAL PART OF CENT. 

Sec. 1313. That in the payment of any tax under this Act not payable by 
stamp a fractional part of a cent shall be disregarded unless it amounts to one- 
half cent or more, in which, case it shall be increased to 1 cent. 

Abt. 131. When fractional part of cent may be disregarded. — ^In the 
payment of the tax, and in each step or computation necessary in 
determining its amount, a fractional part of a cent may be disre- 
garded unless it amounts to one-half cent or more, in which case it 
shall be increased to one cent. 

MEDIUM OF PAYMENT OF TAX. 

Sec. 1314. That collectors may receive, at par with an adjustment for 
accrued interest, certificates of indebtedness issued. by the United States and 
uncertified checks in payment of income, war-profits and excess-profits taxes 
and any other taxes payable other than by stamp, during such time and under 
such regulations as the Commissioner, with the approval of the Secretary, 
shall prescribe; but if a check so received is not paid by the bank on which 
it is drawn the person by whom such check has been tendered shall remain 
liable for the payment of the tax and for all legal penalties and additions 
the same as if such check had not been tendered. 

Art. 141. Payment of tax by uncertified checks. — Collectors may 
accept uncertified checks in payment of taxes, provided such checks 
are collectible at par, that is, for their full amount, without any 
deduction for exchange or other charges. The collector vnll stamp 
on the face of each check before deposit the words, "This check is in 
payment of an obligation to the United States and must be paid at 
par. No protest," with his name and title. The day on which the 
collector receives the check will bb considered the date of payment 
so far as the taxpayer is concerned, unless the check is returned 
dishonored. If one check is remitted to cover two or more persons' 
taxes, the remittance must be accompanied by a letter of transmittal 
stating (a) the name of the drawer of the check; (6) the amount of 
the check; (c) the amoimt of any cash, money order or other instru- 
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ment included in the same reihittarice; (d) the name of each person i 
whose tax is to be paid by the remittance; (e) the amount of the 
payment on account of each person; and (f) the kind of tax paid. 

Art. 142. Procedure with iresjiect to dishonored checks. — If the bank 
on which any such check is drawn should refuse to pay it at par, 
the check should be returned through the depositary bank and be* 
treated in the same manner as a bad check. All expenses incident to 
the attempt to collect such a check and the return of it through the 
depositary bank must be paid by the drawer of the check to the bank 
on which it is drawn, since no deduction can be made from amoimts 
received in payment of taxes. See section 3210 of the Revised Stat- 
utes. If any taxpayer whose check has been returned imcoUected by 
the depositary bank should fail at once to make the check good, the 
collector should proceed to collect the tax as though no check had 
been given. A taxpayer who tenders a certified check in pajmaent for 
taxes is also not released from his obligation imtil the check has been 
paid. See chapter 191 of the Act of March 2, 1911. 

AUTHORITY FOR REGULATIONS. 

Sec. 1309. That the Commissioner, with the approval of the Secretary, 
is hereby authorized to make all needful rules and regulations for the en- 
forcement of the provisions of this Act* 

Art. 151. Promulgation of regulations. — In pursuance of the statute 
the foregoing regulations are hereby made and promulgated and all 
rulings inconsistent herewith are liereby revoked. 

Daniel C. Roper, 
Commissioner of Internal Revenue. 
Approved April 29, 1919: 
L. S: RowE, 

Acting Secretary of tlie Treasury. 
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